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Introduction

Corporate Governance is one of the most discusgécktamongst Corporates today. The
decade of 1990s could be remembered with the buzzefd@orporate Governance'. It
is a set of principles that expects the businessdmto run their business with the equal
justice with the separation of ownership and managéadeng with compliance of other
Acts and rules applicable to the companies. Whilep@ate Governance is not a new
concept, it will keep evolving to keep pace witk tthanging business environment.

Corporate Governance is an inclusive terms thathesa¢o the masses through the
operations of the company and its stakeholders. ippent of a Managing Director /
CEO in a company is a subject matter of Corporatee@mnce. At the same time,
statutory defaults made at a company’'s branch waldd is a subject matter of
Corporate Governance. Corporate Governance praxipktend to all the corporates,
small or big, across the world.

Corporate Governance can be defined as a set afesges, policies, laws and
institutions affecting the way a corporate is dieglc administered and controlled. The
principle stakeholders in the Corporate Governaareeshareholders and the Board of
Directors. The other stakeholders include employsegpliers, customers, bankers,
lenders, regulators and the community at large.

Key elements of good Corporate Governance principfesude honesty, trust,
integrity, openness, performance orientation, resibdity, accountability, mutual
respect, and commitment towards the organization. Phieciples of Corporate
Governance are same principles that are followedafms while running a business
considering the common interest of the society. Theehpart of these principles is
recognition of these principles by country speddiws.

The Corporate Governance code first emerged in thigetl Kingdom through the
work of Sir Adrian Cadbury Committee. Cadbury Coale€ode of best practice, served
as a basis for reform of Corporate Governance arthumdvorld and since then, a series
of thoughts and reports were published by variatbaities according to the priorities
decided by their institutes / countries.
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The major success of UK efforts in implementing Coap®iGovernance was that the
Cadbury Code report's recommendations have beeneataptvarying degree by the
European Union, the United States, the World Bankl, others.

Organisation for Economic Co-operation and Develogm@ECD) principles of
Corporate Governance, Greenbury Committee on DiredR@muneration, Hampell's
Committee on the Corporate Governance stressing omectors’ remuneration,
stakeholders’ interest and the accountability andgks Committee of South Africa
highlighting best practices on the Board issuesarfcial reporting, transparency and
audit are a few other examples how the committeesgrdiffeir stress on the various
principles of Corporate Governance.

The aforesaid Codes of Corporate Governance atteefubased on the two models of
the Corporate Governance around the world. Thecliference between these models
is the level of capitalism in which they are embedded

1. Anglo-American Model

2. Non-Anglo-American Model

[ Models of Corporate Governance ]

[ Anglo-American ] [ Non-Anglo-American ]

[ Liberal Model ] [ Coordinated Model ]

Anglo-American Model is also regarded as the Shadehs Wealth Maximisation
(SWM) Model. This model is further divided into twaodels by it's followers viz.
Liberal Model and Coordinated Model.

Liberal Model from the Anglo-American Model is common Anglo-American
countries that tend to give priority to the intesesf shareholders. The common examples
of the Liberal Model are the Codes establishechin USA and UK. The Coordinated
Model can be found in Japan, Europe which recogrize interest of workers, managers,
suppliers, customers and community. These countreedeareloped economies and have
ample opportunities to search for new facets of G@ife Governance than to concentrate
on its basic principles.

This Liberal Model encourages radical innovatioml aost competition whereas the
Coordinated Model facilitates incremental innovatiand quality competition. Both
Models have distinct competitive advantages butelevant in different economies.

Non-Anglo American Model, which is commonly called &orporate Wealth
Maximisation (CWM) Model, is all together differeftom these capitalistic economic
outcomes. Most of the countries in the East Asianntries are developing countries.
Most of these countries are either socialistic 1@ i@cently turned on the way to the
capitalism. These countries are experiencing theluéen in the business and political
relationship that characterizes the private and lipubompanies. Obviously, the
expectations from the Corporate Governance differ.
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The Corporate Governance Codes emerging in thesatiesuare based on the
following four requirements:

1. Improving quality of the information and increasithe speed of its distribution to
the public;

2. To allow more autonomy to individuals with enoughme keeping and
accountability;

3. Good hierarchical organization that defeatsettiks of private companies; and

4. States’ role in regulation and selection of tég@government officials.

As we can see, the different regions have diffepgitrities for setting their Corporate
Governance Codes. The stress on the different Catgp&Governance principles becomes
country specific. It would be interesting to knowffetent practices that are followed
worldwide in comparison with the Corporate Goverma@ode in India i.e. Clause 49 of
the Stock Exchange Listing Agreement.

To begin with, let us consider the Corporate Goapce Code established in USA,
World economy giant with the Corporate Governancdeda India.

Background:

The need for the strong Corporate Governance Qodgedia was the Asian Financial
Crisis or commonly known as IMF crisis in July 199his crisis which started in
Thailand, soon spread in South-East Asia and Japdne form of fall in currencies,
devaluation of the stock markets and asset pricgab,aasteep rise in debts. A thought
was forwarded that proper system for early recogmiaind a periodical check on the
market position could reduce the impact of this sridihis crisis forced the Asian
countries to think on an organised framework sucG@porate Governance.

In India, the Confederation of Indian IndustriedlJQook initiative and published
first-ever attempt to codify corporate governancst pgactices for India in April 1998.
Though it was a commendable attempt to codify the @atp Governance practices for
India, it remained as a recommendatory because ah#tidutional framework of CII.
However, the process got started.

CllI effort was followed by the mighty effort of tHadian Securities Market in the
form of Kumar Mangalam Birla Committee on ‘National Codm Corporate
Governance’ in 1999. Upon the recommendation of @asmittee, the Securities and
Exchange Board of India (SEBI) introduced Clausé@® the Listing Agreement of the
Stock Exchanges in the year 2000. This is populartywn as the Corporate Governance
Clause.

On the contrary, in US, the emergence of Corporatee@hance cannot be linked to
the specific year. The principles became populdd$after successful implementation
of Corporate Governance — Cadbury Code in UK. Thinmeason for this was the
manner of introduction of Corporate Governance dondhe form of amendments in the
existing systems and legal framework of US.

Securities and Exchange Commission (SEC), New YoaokkSExchange (NYSE) and
NASDAQ that mainly govern the US listed companiesoiporated the customised
Corporate Governance Code. Both federal and uni¢amsls in US have their own body
of corporate law governing corporations. NYSC, NAED and rest of the stock
exchanges have their own set of corporate goveenauies. One may conclude that the
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Corporate Governance in the US has multiple apglibalnd one needs to identify the
applicable rules to particular company very cargfull

Over a period, after well-documented collapses ghigrofile corporations such as
Enron, Xerox and World Com, the SEC, being the prinomitoring body in US felt the
need to review their regulatory framework on an aelléJS Security Laws.

Priorities of the market changed from ‘disclosure amdimum procedures’ to ‘set of
substantive rules that were more familiar in the IGBode tradition. The focus shifted
from simplicity and auto-regulated capitalistic stgi¢o sharper accountability and
responsibility and to leave less room for manageérsctbrs and auditing firms to distort
or misrepresent a company’s performance. This onde aghlighted the importance of
Corporate Governance Code. The Economists conclubdad the collapse of big
corporates was reflection of the position of stallédrs in the Securities Market and the
future of self-regulated capitalistic societies. @is background, there was a rise in
reforms in the Securities markets to repose the tok&onfidence.

The situation was similar to the Securities Scanintfia in 1992. At that time, the
common investors and other stakeholders in Secunta@gets in India were going from
the same pain.

The big day in US corporate history was, July 3002 when the Sarbanes — Oxley
Act, 2002 (the SOX) was promulgated. SOX affectedSkcurities Exchange Act, 1934
and the related legislations to a large extent. mhagr objective of framing of SOX was
to regain the investors’ confidence and to imposeshea restrictions on the public
companies that were directly relating to investamshies and confidence.

One of the major steps in SOX was establishing BPufllompany Accounting
Oversight Board (PCAOB). PCAOB is a private secbamn-profit corporation with main
responsibilities defined by their ministry.

USA is one of the major players in the world econ@anyg hence, the implementation
of their best practices obviously affected on thdidn Corporate Governance Code.
Ministry of Corporate Affairs (erstwhile DepartmesftCompany Affairs) had set up the
different committees under the chairmanship of:

1. Mr. Naresh Chandra, former Cabinet Secretary i@t Committee) to highlight
role of auditors, certification by CEO and CFO ainel definition of independence of
a director;

2. Mr. N. R. Murthy, Chairman, Chief Mentor and Fden Director of Infosys
Technologies Limited, India (Murthy Committee) to exste the adequacy of
existing corporate governance practices and fuithprove these practices; and

3. Dr. J. J. Irani, Executive Officer, Tata Songjiee a report with recommendations
for a comprehensive revision of the Companies Acd61&nd best practices that the
companies can implement.
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Comparative Analysis of Corporate Governance Codenilndia and US

1. Board Structure:

US and India have a unitary structure of Board wé@ors where all directors stand on
equal footing and are legally responsible for mamggthe company’s business.
However, recently Dr. J. J. Irani Committee on ConigmrAct, 1956 has expressed
opinion on differentiation in the liabilities oféhDirectors as per their involvement in the
decisions of the Board.

2. Role of Board of Directors:

US is seen to be liberal while deciding the roléhaf Directors as a brief note on the role
of the Board can be seen in the US laws whereda b a detailed role in respective

laws.

Following is the role of the Board of Directors@$ companies:

oo

To select, evaluate and compensate the Chielixe®fficer (CEO);

To debate and ultimately approve the companyadegy;

To ensure that the company is managed in thdriestst of its shareholders; and
To oversee the auditing process resulting in gheper disclosure of accurate

financial statements.

Birla Committee in its report reveals the Board'serah the parts of Direction and
Control as follows:

1. By direction, Directors are responsible for,

formulating and reviewing the company’s policiedrategies, major plans,
setting performance objectives;

monitoring implementation and corporate performegnc

overseeing major capital expenditures, acquisg and divestitures, change in
financial control; and

compliance with applicable laws, taking into aent the interest of

stakeholders.

2. By control, Directors are responsible for

iii.
iv.

V.

Vi.

laying down the code of conduct;

overseeing the process of disclosure and comnatioits;

ensuring that the appropriate systems forriiial control;

reporting and monitoring for keeping the riskpiiace;

evaluating the performance of management, chigfugixe, executive directors;
and

providing checks and balances to reduce paikntnflict between the specific
interests of management and the wider interests ef ¢bmpany and
shareholders including misuse of corporate assetsabnse in related party
transactions.
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3. Composition of the Board of Directors:

In US, neither SEC nor any federal legislation hales on board size and therefore
number of directors varies significantly from compaoyompany. However, individual
stock exchanges such as NYSE have determined ttad licompanies must have
majority of independent directors.

In India, Clause 49 determines the Board composhiased on the Chairperson of the
Board

i. If Chairperson is an executive Director, morentts0% directors on the Board
should be Independent Directors

ii. If Chairperson is a non-executive Director, mdnan 33% directors on the Board
should be Independent Directors.

4. Independence of the Directors:

The word independence is subject matter of theeptesnd past monitory relationship of
a person with company, its management and the execditigctors. This is mainly to
identify the monitory dependence of the non-exeeutiivectors on the company and the
possible effect of such relationship on the deaisimking power of that director. As the
intention of the term independence is reducing dépece on the company, these
definitions are mostly negative while determining tinelependence of a person as
director.

In USA, independence of the Directors is definethim NYSE Stock Exchange rules.
NYSE Corporate Governance Rules as approved by S&¥€s that listed companies
must have independent directors. The rules procébdightened definition of directors’
independence as follows:

1. A Director must not have material relationshiphwite listed company, directly or
as a partner, shareholder or office of an orgaitizahat has a relationship with the
company.

2. A Director or any of the immediate family membersutimot be an employee or an
executive officer or was not in employment or as gecative officer until three
years after end of such employment relationship.

3. A Director who or an immediate family member whoerees more than US$
100,000 per year in direct compensation from theediscompany other than the
Director / Committee fees and pension or any suchrdsf compensation for prior
service is not an independent until three yearsrdie / she ceases to receives
compensation as above.

4. A director / immediate family member of such Direaffiliated or employed in a
professional capacity by a present or former infeoraexternal auditor of the
company is not independent until three years aftet ef the affiliation or the
employment or auditing relationship.

5. A Director / immediate family member of such Diredsoemployed as an executive
officer of another company where any of the listethpany’s present executives
serve on that company’s compensation committee isindependent’ until three
years after the end of such service or the employna¢ationship.

6. A Director / immediate family member of such Dired®an executive officer of a
company that makes payment to or receives paymentstheristed company for
property or services in an amount which in any @rfigical year, exceed the greater
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of US$ 1 Million, or 2% of such other company’s colidated gross revenues, is not
‘Independent’ until three years after falling belsuch threshold.

The Sarbanes-Oxley Act, 2002, prescribes additioclauses as prohibition for
independence of the Audit Committee members:

1. Accept any consulting, advisory, or other comptny fee from the issuer; or

2. Is an affiliated person of the issuer or anysadiary thereof.

In India, Naresh Chandra Committee in 2002 emphadizedooint that directors are
fiduciaries of shareholders and not the managemadtshould be expected to exercise
“Independent Oversight Judgment.”

The concept was incorporated with recommendationlsasfyan Murthy Committee
in 2003 with some minor revisions.

In terms of Clause 49 of the Listing Agreement, &pdndent director’ shall mean a
non-executive director of the company who:

a. apart from receiving director's remuneration, deeshave any material pecuniary
relationships or transactions with the companypitsnoters, its directors, its senior
management or its holding company, its subsidiaridsaasociates which may affect
independence of the director;

b. is not related to promoters or persons occupgiagagement positions at the board
level or at one level below the board;

c. has not been an executive of the company in timaediately preceding three
financial years;

d. is not a partner or an executive or was notnearbr an executive during the
preceding three years, of any of the following:

i. the statutory audit firm or the internal auditnfi that is associated with the
company, and

ii. the legal firm(s) and consulting firm(s) that lea& material association with the
company.

iii. is not a material supplier, service provideraustomer or a lessor or lessee of
the company, which may affect independence of thettir.

iv. is not a substantial shareholder of the companyowning two percent or more
of the block of voting shares.

v. isnot less than 21 years of age.

5. Terms of Service of Directors:

In US, there are no specific provisions defining term of a Director to serve on the
company, neither mandatory nor recommendatory. Wheireaisjia, it is recommended
that the Non-executive Directors should serve dependent directors in any company
not more than nine years.

6. Committees under Corporate Governance:

To confirm the best delivery of the judgement andkéeefit of individual capacities of
the directors, both nations recognise the conckptib-committees. US and India have
three committees that are mandatorily formed under&atp Governance Code.
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US Corporate Governance Code requires the compianiesn following committees:

1. Audit Committee
2. Nominating / Governance Committee
3. Compensation Committee

Whereas, Corporate Governance Code under ClaussgdBes Indian listed Companies
to form following committees of the Board:

1. Audit Committee
2. Shareholders’ / Investors’ Grievance Committee
3. Remuneration Committee

It is interesting to note that most of the terms sagltomposition and scope of the Audit
Committee are common in India and US. Corporate Gewvea Code in India does not
define specific constitution of above committeesrily guides the companies about the
minimum requirement for the composition and the ova@be of above Committees.

Compensation Committee in India and Remuneration ConaniittdJS have similar
agenda that is to monitor the remuneration to thecative directors of the company.
This ensures the characteristic of forming a compargeparation of ownership and
management.

Indian Corporate Governance Code requires the coepam form a Shareholders’ /
Investors’ Grievance Committee, which as its namegssig, exclusively takes care of
the grievance relating to shareholders / invedteing the owners of the company. The
companies are required to disclose the periodic suypnwiathe nature of complaints
received, status of the complaints and the reasbrsy if a particular compliant is
pending for long time. Even the stock exchanges aicular in reducing the
shareholders / investors related grievances.

Under the Corporate Governance code in US, cotistitof Nominating Committee is
compulsory which is responsible for the restrucmrof the Board of Directors and
recommending to the Board for better output from tlearB as a resource team. This
Committee is even responsible for the review of imtlial as well as group performance
of the Directors on the Board and recommendationamtirmuation of any directors on
the Board of Directors of the company. This ensthesperformance guarantee from
individuals.

The trend of voluntary implementation of the bettergdrate Governance norms is
increasing in India as well. Most of the big comgter houses have set their Nominating
Committees on the ground of practice abroad. Thimamly due to the nature of the
Corporate Governance that can be customised biubimess houses according to their
individual needs.
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Latest issues in the Corporate Governance:
In US:

1. Executive Compensation:

In the last few years after the financial and aotiog scams in 2002, the importance of
Audit Committee, politicians and the press has trernesly increased. This has direct
impact on the executive compensation that is to Belaied as a norm of Corporate
Governance. Corporates are struggling to explarbtisis of compensation offered to the
executives of the company.

2. Shareholders activism and majority voting:

The trend is changing in the US as far as votinthatgeneral meetings is concerned.
Formerly, the companies were getting benefits of ghityr voting i.e. single-winner
voting system, which is based on single-member doestties. However, now a days,
shareholders activism is demanding simple majorityngotvhere, they are given two
options, the option receiving a simple majority otas wins, a well-known example of
democratic procedure. Though the companies are augepe shareholders’ say, this
poses many questions before the management while mgrtag affairs of the company
on day-to-day basis.

3. Director recruitment:

In US, constituting a Nominating Committee is a prguisite for listing of companies,
because, identifying the right candidate on ther8agho will be fit in the requirements
of the company is a very important decision.

4. Splitting the roles of chairperson and CEO:

There is a growing trend in US that the Chairperand the Chief Executive Officer
should not be the same. The question is asked ohallaece of statutory and fiduciary
duties of a Chairman of the Board and CEO of the @mypgf both are same person.
Company managements have to consider both the viedvexamess their actions on the
Board structures in acceptable form to its sharefreld

5. Focus on strategy and succession:

In recent years, the main focus of a board’s work haen on the fine-tuning the
strategies of the companies with special consideratf the long run. Now a days, the
companies are taking strategic approach to board asitign, giving careful
consideration to succession planning for the CHf@, genior executive team, and the
board itself.
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In India:

1. Directors Independence:

Independence of an individual is a key issue amathgstorporates. The limited number
of independent qualified persons that suit the irequents of the industries and the
companies is a big challenge for the corporates. ifidestry bodies such as ClI,
NASSCOM, MCCIA and professional Institutes are offg the database for the
Independent Directors.

2. Role of Independent Directors:

There is an expectation mis-match identified in nodghe appointments of Independent
Directors. Due to expectation mis-match between Ititependent Directors and the
individual styles of the companies and their promtéhere is often a question on the
effective functioning of the independent directors.

3. Remuneration to independent Directors:

Considering the scarcity of the qualified indeperiddirectors and the requirement for
Independent directors on the board, there is nalata for determining the remuneration
of the independent directors. As per one schothadight, independent directors should
not be dependent on the earnings out of their wirslsips. The directors are appointed to
serve the company in their independent capacitypésother school of thought, the
independent directors must be adequately compengatégeir effort, time and interest
considering their knowledge and position.

It is observed that some companies are paying sulztiees to attract and retain the
right people as Independent Directors on their dmar

Conclusion:

The study of the overall comparison Corporate Gomeee Codes of US and India
reveals that most of the practices of the Corpofatvernance are common. The
difference is the approach of the regulators angpsu of the stakeholders in
implementing the same. The role of monitoring agersies as SEC and SEBI would be
very crucial in coming days.

From Indian perspective, initiatives of Corporatecé&ience awards, ranking of
investors’ friendly companies, promotion of voluntamplementation of Corporate
Governance practices at institutional levels wodddinitely help Indian companies to
march forward.
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