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I. Introduction 

 

Since, the Ordinance was placed on the statute book in November 2007 through a 

presidential Ordinance; it has received more than its fair share of criticism. Business 

leaders and other stakeholders in the country have, during the course of stakeholder 

dialogues organized by the Competition Commission of Pakistan (CCP), raised concerns 

on the need for the new competition regime in these trying economic times and its 

continuity; while legal advisers have raised challenges to the constitutional vires and 

other substantive and procedural aspects of the Ordinance.  

 

This article attempts to give a brief over view of the law and to undertake an objective 

assessment of some of the more critical objections on the basis of which the validity and 

purpose of the Ordinance is being challenged. Without indulging in jurisprudential or 

policy polemics, this article presents the reader another perspective of the Ordinance with 

a view to remove misconceptions, which continue to be generated by partisan 

commentators and vested interests.  

 

It is important to highlight upfront that promulgation of laws cannot always await the 

ideal economic and legal environment. At times, the promulgation and the 

implementation of the laws help create such an environment. The importance of anti-trust 

laws is being increasingly recognized across the globe, and there is no credible argument 

to deny Pakistan‟s entry into this area of government regulation. The US Supreme Court, 

over three decades ago, observed: “the antitrust laws … are the Magna Carta of free 

enterprise. They are as important to the preservation of economic freedom and our free 

enterprise system as the Bill of Rights is to the protection of our fundamental freedoms”. 

[United States v. Topco Associates Inc., 405 US 596 at 610 (1972)] 
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II. Role of CCP: 

 

The CCP is established as a quasi judicial, quasi regulatory, law enforcement agency 

having a specialized umbrella jurisdiction over business enterprises across the various 

sectors of the state economy. It has the responsibility to ensure free competition in all 

spheres of commercial and economic activity and of endeavoring to prevent or eliminate 

anti-competitive behaviour in order to promote economic efficiency and to protect the 

rights of the consumers. Its regulatory function is narrow and restricted mainly to the 

processing or granting clearance to mergers or granting exemptions in respect of 

prohibited agreements.  

 

It needs to be appreciated that the dynamics of law have substantively changed; from a 

prescriptive approach, the thrust is now towards a more reasoned approach. Primarily, the 

differences can be summarized as follows:  

 

 As opposed to the MRTPO, the Ordinance does not seek to curb or reduce a 

dominant position; it prohibits the abuse of dominance. Although it provides 

a threshold in terms of market share beyond which there is a presumption of 

dominance, it does not rule out either dominance or abuse thereof at a level 

lower than the threshold for market share.   

 Unlike the MRTPO, which prohibited only “restrictive” trade practices 

resulting in unreasonable lessening of competition, the Ordinance prohibits 

any agreement that reduces competition within the relevant market whether 

or not it is “unreasonably restrictive”. Furthermore, CCP has power to grant 

block exemptions on grounds of efficiency or economic merit which did not 

exist earlier. 

  The Ordinance stipulates ex-ante merger control procedure i.e. mandatory 

procedure for review and prior clearance of mergers and acquisitions meeting 

the thresholds specified by the CCP.  

 Under the Ordinance, the requirement of registration of agreements has been 

done away with thus eliminating unnecessary transactions or compliance 

costs. 

 In order to create awareness regarding competition issues, CCP has to engage 

itself in advocacy. Holding of open public hearings on matters affecting the 

state of competition in Pakistan and the issuance of non-binding opinions in 
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this connection is another important aspect in which Ordinance differs from 

the MRTPO.  

 Unlike the MRTPO, the power of forcible entry, to search any premises and 

to grant leniency or a reprieve as may be merited under the Ordinance also 

considerably strengthens the investigative capacity of the CCP.   

 To preserve independence of the CCP, a certain degree of protection from 

arbitrary removal and security of tenure is given under the Ordinance. 

 Tied sources of funding to meet operational needs has been catered for 

without resort to subventions from the Federal Budget. The MRTPO had no 

such provision and the MCA was wholly dependant upon allocations from 

the Federal Budget. 

 Penalties under the Ordinance are much higher than those provided in the 

MRTPO to make implementation effective. Recovery powers are also not 

restricted to recovery as arrears of land revenue but it can now be through 

attachment, and appointment of receiver. 

 Orders of the MCA were appealable to the High Court. Under the Ordinance, 

an order by a single member or an authorized officer can be appealed before 

an Appellate Bench (consisting of at least two members). However, judicial 

redress can always be sought against the final orders of the CCP. Any person 

aggrieved by order of the CCP comprising two or more Members or of the 

Appellate Bench can prefer an appeal to the Supreme Court.           

 

III. Important Aspects of  the Ordinance: 

 

The four essential aspects of the Ordinance are: 

 

• Sec.3. Prohibiting abuse of dominant position by undertaking(s) of all such anti-

competitive practices that prevent, restrict, reduce or  distort competition in the 

relevant market. Such practices include predatory pricing, tie-ins, boycotting and 

refusal to deal; 

• Sec.4.Prohibiting agreements or practices that restrict free trading and 

competition between business entities. This includes in particular the repression 

of cartels; obtaining individual or block exemptions with respect to prohibited 

agreements provided, it can be established that, benefits of the transaction 

outweigh its adverse effect; 
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• Sec.10.Prohibiting deceptive marketing practices which aim at protecting 

consumer interests and enhance consumer welfare; and  

• Sec.11.Supervising the mergers/acquisitions of undertaking(s), including some 

joint ventures. Mergers/acquisitions that are  considered to threaten the 

competitive process can be prohibited altogether, or approved subject to conditions 

as deemed appropriate under the circumstances.  

 

i) Abuse of Dominant Position: 

 

Under the Ordinance, dominance is not stated to be in terms of percentage alone but it is 

also deemed to exist if an undertaking or undertakings has/have the ability to behave to 

an appreciable extent independent of competitors, customers, consumers and suppliers. 

However, it is important to appreciate and emphasize that dominant share is not barred by 

the Ordinance; it is the abuse thereof that constitutes an offence. Undertakings can even 

hold 90% of the market share and they may be allowed to continue to do so, provided 

they do not abuse such dominance.  

 

Significantly, the behavioural aspect of an undertaking or undertakings having even less 

than 40% of share in the market may manifest dominance if such undertaking on its own 

or with other undertakings can act independent of its competitors, customers, consumers 

and suppliers and engage in practices which prevent, restrict, reduce or distort 

competition in the relevant market. 

 

The CCP can take cognisance of the matter, only when such dominance is abused as 

envisaged under section 3 of the Ordinance. Presumption of dominance under the 

Ordinance has been kept at forty (40) percent share in the relevant market, although 

globally it varies between 20% to 70%.  

 

ii) Prohibited Agreements: 

In line with best international practice, and similar to EU and Singapore, the Ordinance 

prohibits all agreements (including vertical or horizontal agreements) that have the 

„object’ or ‘effect’ of preventing, restricting or reducing competition.  

 

Each of the terms, „object‟ and „effect‟ in Section 4 of the Ordinance entails a distinct 

feature. Agreements having the object “of preventing, restricting or reducing 

competition” are those to which the per se rule applies e.g. agreements directly affecting 
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price or output are considered inherently suspect. Since, the anti-competitive effect of 

such agreements is readily apparent they are made subject to per se treatment and there is 

no further need to probe into its effects. As for examining the anti-competitive effects of 

an agreement the “rule of reason” applies. The following observation of the CCP, in this 

regard, in a recent case (CCP‟s order dated 10-04-2008 in a banking matter) would be 

helpful in understanding the context.   

 

“The term „object‟ in section 4 does not refer to the subjective intention of the 

parties but to the objective meaning and purpose of the agreement. The words 

object or effect do not have a cumulative impact and are to be read as 

importing distinct meanings…The effects test requires an examination of the 

economic conditions prevailing in the relevant market and effects of the 

agreement on competition in the said market. It is in such eventuality that 

“appreciable effects” may have relevance. However, in EU and as well as in 

the US, competition authorities have taken the view that certain types of 

agreements (hardcore horizontal cartel agreements) – direct or indirect price 

fixing (as in the present case), limiting or controlling production, markets, or 

agreeing levels of output or dividing markets – by their very nature always 

restrict competition and so are prohibited per se regardless of effect, impact 

or the fact that very small undertakings are involved 

 

It is explicitly stated in sub-section (3) of Section 4 of the Ordinance that any agreement 

entered into in contravention of the provision in sub-section (1) (of Section 4) shall be 

void. Therefore, parties to such agreements cannot insist upon the performance of their 

obligations arising from such agreement. Besides declaration of such agreements as void 

under law, the CCP is empowered to annul such an agreement or require the undertaking 

concerned to amend the agreement and not to repeat the prohibitions. Additionally, 

penalties can also be imposed under Section 38 of the Ordinance. 

 

While the door to exemption is open, it has narrow scope and places the onus of proof on 

the parties to the agreement. Exemption can be granted with respect to prohibited 

agreements if it can be shown in terms of Section 9 that:  

a). it contributes to the efficiency or production; 

b). It promotes technical or economic progress, while allowing consumers a fair 

share of the resulting benefit; or  

c). the benefits clearly out weigh the adverse effects of absence or lessening of 

competition.   
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Individual exemptions: Sections 5&6 (1) The CCP may grant an exemption from 

Section 4 with respect to a particular agreement, if a request for an exemption has been 

made to it by a party to the agreement and the agreement is one to which Section 9 

applies. In case of an individual exemption, exemption is granted to a particular 

agreement or multiple identical agreements pertaining to the same undertaking on 

application.  

 

Block exemption Sections 7&8: (1) If agreements falling within a particular category of 

agreements are, in the opinion of the CCP, likely to be agreements to which Section 9 

applies, the CCP may make a block exemption order giving exemption to such 

agreements. A block exemption is granted to a sector or industry for a particular category 

of agreements. 

 

Concern has also been expressed whether it is advisable to render prohibited agreements 

ipso facto void. The question is not what is advisable; it has more to do with 

appropriately enforcing the provision of law in its relevant context. Under sub-section (3) 

of Section 4, a prohibited agreement if entered into in contravention of sub-section (1) of 

Section 4 shall be void. Sub-section (1) of Section 4 envisages exemption and there is 

established jurisprudence from where guidance can be drawn as to the nature and 

category of agreements which would fall in the prohibited category and not qualify for 

exemption. Importantly, in dealing with exemptions, the CCP is granting template 

exemptions (where the product and the nature of the agreement is the same). Irrespective 

of the number of agreements one template exemption may cover all. 

 

(iii) Deceptive Marketing Practices Section 10: 

The power given to the CCP to prevent deceptive marketing practices is a natural 

corollary to its mandate and aims at protecting consumer interests and enhances 

consumer welfare.  The consumer protection mandate is in line with the international 

trend followed by inter alia EU, US, Canada, Australia and New Zealand. Certain 

practices have been deemed to constitute deceptive marketing practices under law. Such 

practices are not easily avoidable by the consumers and are likely to cause substantial 

injury to them. It may be relevant to add that certain other laws may also cover such 

practices; however, they are narrower and distinct in scope. Also, enforcement provisions 

in the Ordinance are far more effective, as CCP is empowered to impose significant 
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penalties as opposed to nominal and non-deterring penalties under such other laws. It 

must also be appreciated that the Ordinance is by no means extraordinary in providing 

higher penalties as a deterrent against deceptive practices. As compared to Pakistan, EU 

and Canada enjoy much wider scope and authority with respect to curtailing deceptive 

market practices. CCP within its umbrella has setup the Office of Fair Trading 

particularly for the purposes of enforcing Section 10 of the Ordinance.  

 

(iv) Mergers Section 11: 

 

It important here to note that out of around 110 countries with Competition Law regimes, 

less than ten (10) have adopted a voluntary notification regime for merger clearance. 

Pakistan, India and EU are part of the over whelming majority of jurisdictions which 

prescribe a mandatory notification regime. The substantive test to be applied in merger 

control is to see whether the merger/acquisition substantially lessens competition. In 

Pakistan, similar to EU and India, clearance would only be required with respect to such 

mergers/acquisitions that cross certain thresholds initially prescribed with reference to 

turnover or the value of gross assets of the undertaking(s). 

 

Here, it is indeed critical to appreciate that the term „merger‟ as used under the 

Ordinance. Clearly, has a much wider scope and meaning than it is generally understood, 

particularly in the context of company law. In terms of clause (h) of sub-section (1) of 

Section 2 of the Ordinance “merger” means: 

 

“Merger” means the merger, acquisition, amalgamation, combination or joining of two 

or more undertakings or part thereof into an existing undertaking or to form a new 

undertaking: and expression “merger” means to merge, acquire, amalgamation, combine 

or join, as the context may require. 

 

It may be noted that the thresholds prescribed under Competition (Merger Control) 

Regulation, 2007, (the “CMCR”)
1
 for seeking clearance may be rightly perceived as 

somewhat low but these are likely to be gradually raised over time based on experience 

and a better understanding of commercial exigencies. There has already been a 

modification in the initial thresholds prescribed, and these are expected to be revised 

                                                 
1
 Under Rule 4 of Competition (Merger Control) Regulation, 2007  
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from time to time. As we traverse the learning curve acquiring through experience a more 

pragmatic assessment of what thresholds should be allowed – possibly even sector or 

sub-sector specific – to rationally proceed to make necessary adjustments in the 

prescribed thresholds. 

 

There has been a debate on enforcing mandatory regime in Pakistan. It seems clear that 

the option of adopting voluntary regime over mandatory regime would be retrogressive. 

Why should we not remain part of the progressive overwhelming majority? The list of 

countries having compulsory notification includes Argentina, Brazil, South Korea, 

Canada, France, Germany, Israel, Japan, South Africa, EU and US. Even the UK is in the 

process of moving to a fully mandatory regime from its current quasi-voluntary regime. 

Since compulsory notification brings in greater certainty and reduces business risks 

associated with combining, most countries in the world have opted for compulsory 

notification. Mandatory regimes are more effective in preventing anti-competitive 

concentration/merger/takeover as it is almost impossible to undo a merger once it has 

been implemented; reverting to voluntary regime, therefore, is not a pragmatic option. 

 

v) Right of Appeal  

 

 With respect to enforcement, it is alleged that CCP‟s power of enforcement is 

“bolstered” by the fact that appeals lie first before the Appellate Bench (consisting of the 

two Members of the CCP) and from the order of this Bench directly to the Supreme Court 

of Pakistan. The nexus of the forum of appeal with the enforcement aspect needs some 

explanation. It is perhaps relevant to point out that only an order passed by a single 

Member can be appealed before the CCP Bench and an appeal against an order passed by 

more than one Member shall lie before the Supreme Court of Pakistan. Moreover, in any 

event the settled law in Pakistan requires having at least one meaningful right of appeal. 

Therefore, even if the right of appeal before the Appellate Bench is not taken into account 

the right of appeal before the Supreme Court which is the court of unlimited jurisdiction 

surely provides a „meaningful right of appeal‟.  

 

(vi) Imposing and recovering penalties 

 

The power to recover penalty has some how also been given a different colour by the 

critics. It is correct that the penalties (if) recovered by CCP shall form part of the CCP 
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Fund in terms of Section 20 of the Ordinance. However, the Fund does not consist of 

penalties alone (as wrongly propagated). It shall also include: 

 

(a). allocations by the Government; 

(b). contributions from local and foreign donors or agencies with the 

approval of the Federal Government; 

(c). returns on investments and income from assets of the CCP; 

(d). all other sums which may in any manner become payable or vested in 

the CCP; and 

(e).  a percentage of the fees and charges levied by other regulatory agencies 

in Pakistan as prescribed by the Federal Government.  

 

Moreover, penalties forming part of the CCP Fund is very much in line with the laws 

administered by sector specific regulators such as Securities & Exchange Commission of 

Pakistan (SECP), National Electric Power Regulatory Authority (NEPRA), Oil & Gas 

Regulatory Authority (OGRA) or Pakistan Telecommunication Authority (PTA) etc. In 

any case, CCP cannot spend more than its approved annual budget. Further, to ensure 

transparency and accountability, CCP is required to maintain proper accounts which are 

be audited by the Auditor General of Pakistan or by a firm of Chartered Accountants 

nominated by the Auditor General of Pakistan. The annual report is to be published in the 

official gazette and to be laid before both the houses of Majlis-e-Shoora (Parliament).       

 

V. Promulgation of the Competition Ordinance, 2007: 

 

The Competition Ordinance, 2007 is neither the first nor the last ordinance to be 

promulgated pursuant to the provisions of the Article 89 of the Constitution of the Islamic 

Republic of Pakistan, 1973 (the “Constitution”). The Ordinance must be appreciated or 

criticized on the basis of its content. Only that will encourage a healthy discourse on the 

way forward to develop appropriate competition law jurisprudence in Pakistan.  

 

Nevertheless, it would be appropriate to discuss the scope of legislation under Article 89 

of the Constitution. The President may exercise the legislative powers given to him when:  

 

i. the National Assembly is not in session; and 

ii. the President is of the opinion that immediate is necessary in the 

circumstances of the case. 

 

It is not necessary for the exercise of the powers under this Article that an emergency 
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must exist. The Constitutional test for legislation under Article 89 is that it is the 

President who is to be satisfied. The sole judge of existence of circumstances rendering it 

necessary to take immediate action is the President and it lies within his subjective 

satisfaction. This fundamental point seems to have been conveniently overlooked in 

disparaging the legitimacy of the Ordinance on the ground that it was not passed by the 

two houses Parliament. 

 

Furthermore, superior courts have already dealt with this issue that it is immaterial 

whether the session was imminent or whether it was in session just prior to the 

promulgation of the ordinance. Article 89 (1) of the Constitution is designed to cover all 

situations, where the National Assembly is not in session for any reason whatsoever, 

including a situation where it stands dissolved.* 

 

Furthermore, Constitutional validation and affirmation by virtue of Article 270AAA has 

been conferred in terms of sub-article (3) thereof which read as under: 

 

“All proclamations,  President‟s  orders, Ordinance, Chief of Army Staff 

Orders, laws, regulations, enactments, including amendments in the 

Constitution, notification, rules, orders or bye-laws in force immediately 

before the date on which the Proclamation of Emergency of the 3
rd

 day of 

November, 2007 is revoked, shall continue in force until altered, repealed or 

amended by the competent authority.” 

              

As for the legislative power of the Federation, it may suffice to state that the Parliament 

has express powers under the Constitution by virtue of Article 151 to impose by law 

restrictions on the freedom of trade or commerce within any part of Pakistan. This power, 

read with entry 58 of the Fourth Schedule should remove any doubt whether the same 

falls within the ambit of Federal Legislative or the Concurrent Legislative List. The text 

of the relevant provisions is reproduced for ease of reference: 

 

 

 

The contents of the Ordinance and its promulgation:  
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Article 151(2) of the Constitution  

 

[Majlis-e-Shoora (Parliament)] may by law impose such restrictions on the freedom of 

trade, commerce or intercourse between one Province and another or within any part of 

Pakistan as may be required in the Public interest.   

 

Entry 58 of the (Federal) Legislative List Part I of the Fourth Schedule to the 

Constitution: 

 

Matters which under the Constitution are within the legislative competence of [Majlis-e-

Shoora (Parliament))] or relate to the Federation.  

 

It has been held by the Superior Courts that “none of the items in the list is to be read in a 

narrow or restricted sense, and that each general word should be held to extend to all 

ancillary or subsidiary matters which fairly and reasonably are said to be comprehended 

in it”. *
2
 

 

Further support can be drawn from Article 18 of Constitutional.  

 

 18. Freedom of trade; business or profession.- Subject to such 

qualifications, if any, as may be prescribed by law, every citizen shall 

have the right to enter upon any lawful profession or occupation, and to 

conduct any lawful trade or business: 

Provided that nothing in this Article shall prevent- 

 (b) the regulation of trade, commerce or industry in the interest of free 

competition therein; or 

 

It may also be relevant to add that the constitutional validity of the competition laws have 

been upheld under the trade and commerce power of the federation in many other 

jurisdictions including US and Canada. The provinces jointly or severally would be 

constitutionally incapable of passing such legislation. There appears to be not much merit 

in the alleged constitutional infirmities and there are plausible and convincing arguments 

                                                 
*
 The State V. Zia-ur-Rehman PLD 1973 SC 49; Federation of Pakistan V. Saeed Ahmed Khan 

PLD 1974 SC 151; Shireen Munir V. Government of Punjab PLD 1990 SC 295; United Province 

V. Mst. Atiqa Begum and Others AIR 1941 FC 16 ref. 
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to counter these challenges which are in any case, up before the superior courts, and 

pending adjudication. The purpose of responding to these challenges here is to provide an 

alternate view.  

 

Overlapping Powers: 

 

The CCP is not to be viewed as usurping the important functions of sector specific 

regulators. Consistent with its legislative mandate and also consistent with contemporary 

best practices extant in the civilized world, the CCP role is confined to enhancing 

economic efficiency by acting as a bulwark against anti-competitive practices in all 

sectors of the economy. The CCP makes due efforts to consult relevant agencies. A 

Competition Consultative Group (CCG) has already been set up which comprises about 

15 participants drawn primarily from sectors specific regulators, relevant professional 

bodies the private sectors and academics. This forum meets periodically to consider any 

concerns and suggestion and to get informal feed-back and guidance for CCP‟s on-going 

activities and proposed initiatives. Most comforting factor is that despite initial reluctance 

by some of the regulators CCG has been able to achieve participation from all sector 

specific regulators, including State Bank of Pakistan. 

 

An erroneous impression of conflicting regulatory approaches is being presented by 

many critics. It is argued that the entities that are already within the purview of a 

regulatory authority responsible for ensuring free competition and restraining deceptive 

market practices be excluded from the purview of the Ordinance. The over emphasis on 

overlapping of laws has hardly any merit. It is out of sync with established practice across 

the globe to exclude sectors falling within the purview of sector specific regulators from 

the purview of competition law. There is no doubt that competition agencies can and do, 

as may be necessary draw upon technical knowledge and expertise of sector specific 

regulators. However, exempting or excluding any sector is not the norm. Regulatory and 

law enforcement agencies are expected to supplement and compliment, either than 

exclude each other. (Certain milieu emerges in which sector specific regulators may 

become domain and turf oriented)? 

 

Much has also been said by the banks in Pakistan about exempting them from the 

purview of the Ordinance as they have the State Bank of Pakistan as their regulator. It 

needs to be appreciated that granting exemption to the banking sector from the 
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application of the Competition Ordinance would not be in sync with recognized practice 

and can well be regarded as counter-productive. Such an exemption can neither be termed 

“in the interest of the security of the state” nor can it be justified on grounds of “public 

interest”, which are necessary conditions for invoking exemption under section 52 of the 

Ordinance.   

 

It is worth mentioning here that out of the 110 countries which have competition 

legislation in place, only a handful exempt the banking sector from its purview. However, 

to rectify this anomaly, the International Competition Network (the international standard 

setting organization for enforcement of competition norms) in its Annual Conference in 

Bonn (June 2005) strongly recommended “the elimination of exclusions from 

competition law for financial institutions.”  Also, the European Court of Justice has 

unequivocally held that like all other undertakings, “banks have to respect the EU 

competition rules.” 

 

The alleged overlapping of jurisdictions is by no means, an extraordinary point or 

feature. For instance, companies regulated by the SECP are also subject to laws 

exclusively administered by the FBR, PTA, OGRA, PEMRA and the like. No 

overlapping of jurisdictions exists. Only a myopic view that the competition law is 

not a distinct field could give rise to such a point of view.     

 

Variation in penalty through executive action: 

It needs to be appreciated that CCP on its own is not empowered to “vary the penalties” 

as suggested by some critics. The power to vary the rates and amount of penalties is 

subject two requirements: i) it should be necessary in the public interest, and ii) it can 

only be done with the approval of the federal government. As regards the issue of about 

excessive delegation, there are two inbuilt checks (including the scope to vary penalties) 

provided in the Ordinance. When the parent legislation gives the mandate and prescribes 

parameters within the statute itself, the question of excessive delegation does not arise. 

Moreover, the power to vary does not necessarily mean power to increase, as variation 

can also be downward. Looking generally at judicial precedents in Pakistan, the 

likelihood for courts to interfere,, and hold delegation of such nature as excessive is 

remote.       
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Distinction between rules and regulations: 

The criticism that the distinction between the power to make rules and the power to make 

regulations is meaningless amounts to attributing redundancy to several provisions of the 

Ordinance; hence, going against the settled principle of interpretation of statutes. A 

careful reading of the law reveals the distinction between power to make rules and 

regulations. While in form, the former requires the approval of the Federal Government 

the latter, is within the discretion of CCP alone. In substance, however, the difference is 

that law specifically provides when the rules are required to be made. In particular, there 

are seven (7) instances under the Ordinance. This feature too is not unique to CCP. 

Several other regulatory bodies have the power to make regulations in specified areas 

while certain reserved matters are required to be addressed through rules framed and 

notified by the Federal Government. 

 

It needs to be appreciated that rule making has been restricted to only those aspects where 

either there is a possibility of conflict of interest on the part of CCP or its members, or 

where a balancing act is required to check that the CCP does not abuse its power. Apart 

from these aspects; regulations can be made by CCP with respect to all other, essentially 

procedural, aspects – after all it must also exercise its autonomy! 

 

Forcible Entry: 

 

Like various other jurisdictions such as UK, Singapore, Canada and South Africa, power 

of forcible entry without warrant has been kept in the Ordinance in view of its 

effectiveness. The law provides an inbuilt mechanism of how this power is to be 

exercised.  First, the officer to enter and search premises must be authorized by CCP. 

Next, if the undertaking refuses to allow CCP to exercise the power, without „reasonable 

cause‟, a deliberation process is provided. The investigating officer is required to obtain a 

written order signed by two members of CCP, before entering the premises by force.  

The power to summon, search, forcibly enter any place or order production of records 

etc., are similar to those enjoyed by SECP; hence, there is nothing exceptional under 

municipal law about such powers being conferred upon CCP. This is also in line with 

global practice in the enforcement of competition norms.  
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Reliance on international jurisprudence:  

 

Regarding the concern, whether EU competition legislation is an appropriate model for 

Pakistan. This issue has already been discussed in a recent judgment re: The Institute of 

Chartered Accountants of Pakistan matter decided by the Appellate Bench of the 

Commission. The Bench has observed that, “It needs to be appreciated that Competition 

Law pertains to behavioural aspects. Whether we are in EU, US, UK or Pakistan, 

individual motivations or incentives vis-à-vis anticompetitive practices inherently remain 

the same. No case has been made out by the Appellant as to why EU or US competition 

jurisprudence which are the recognized worldwide as the front runners in the area of 

competition, do not serve as appropriate guideposts for Pakistan.” Besides, there seems 

to be an underlying arrogance or ignorance in repeatedly asserting that we are different 

from the rest of humanity. 

 

In my considered view constructive criticism should be the preferred choice in order to 

strengthen the competition regime in Pakistan, rather than aiming to unravel the 

achievements and progresses made to date. Legislation by itself does not achieve 

anything unless there is both will and good will for its effective implementation! 
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The Competition Commission of Pakistan (CCP) was established on 2nd October, 

2007 under the Competition Ordinance, 2007 (the “Ordinance”) as a quasi judicial, quasi 

regulatory, law enforcement agency having a specialized umbrella jurisdiction over the 

economy as a whole. The Ordinance repealed Monopolies Restrictive Trade Practices 

(Control and Prevention) Ordinance, 1970 (MRTPO) and replaced the old style 

Monopoly Control Authority (MCA) by CCP, a modern agency - a five Members 

collegiate body. 

The major aim of this Ordinance is to provide for a legal framework to create a business 

environment based on healthy competition towards improving economic efficiency, 

developing competitiveness and protecting consumers from anti-competitive practices.  


